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MDP & Partners acted as the legal advisors in respect of the loan documentation for the following:

Malav Virani (Partner), Sunay Kargatia (Asso
& Partners , Advocates and Solicitors, ac

the terms, drafted the supplemental rounc
facilities aggregating to INR 28,35,00,00,000

Malav Virani (Partner), Sunay Kargatia (Associate Partner) and D enior Associate
& Partners, Advocates and Solicitors, acted as the legal advisors of a non: g financial company and
negotiated the terms, drafted the supplemental round of loan documentation and ancillary documents in

respect of the facilities aggregating to INR 48, 00, 00,000/- availed by a private company majorly involved
in the business of business services.

Malav Virani (Partner), Sunay Kargatia (Associate Partner) and Dhruvi Shah (Senior Associate) acted for a
private sector bank and conducted the title due diligence in respect of land admeasuring 110 Acres or
thereabouts situated lying being at Villages Bapgoan and Lonad, Maharashtra.
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The Hon’ble Supreme Court reversed the judgment of the Division Bench of the Delhi High Court
which had interfered with the Tribunal’s award. It held that there should be limited interference of the
Courts while dealing with Arbitration matters.

commermal operations ensued in February 2011.

Defects emerged in the civil structure constructed

which it shall be treated as a breach having
the Concession Agreement. Thereafter,

DMRC invoked arbitration under Article 36.2 of the Concession Agre

Tribunal made an award of Rs 2782.33 crore plus interest in favour c )

under Section 34 of the Arbitration and Conciliation Act, 1996 for setting a arbitral award, which was
dismissed by a Single Judge. However, on DMRC’s appeal under Section 37, a Division Bench partly set

aside the award passed by the Arbitral Tribunal. Aggrieved, DAMEPL approached the Supreme Court.
FINDINGS

The Supreme Court observed that there is a disturbing tendency of courts setting aside arbitral awards, after
dissecting and reassessing factual aspects of the cases to come to a conclusion that the award needs
intervention and thereafter, dubbing the award to be vitiated by either perversity

or patent illegality, apart from the other grounds available for annulment of the award. This approach
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would lead to corrosion of the object of the 1996 Act and the endeavours made to preserve this object, which
is minimal judicial interference with arbitral awards. That apart, several judicial pronouncements of this Court
would become a dead letter if arbitral awards are set aside by categorizing them as perverse or patently illegal
without appreciating the contours of the said expressions.

The Supreme Court restated those permissible grounds for interference with a domestic award under Section
34(2-A) on the ground of ‘patent illegality’ is when the arbitrator takes a view which is not even a possible one,
or interprets a clause in the contract in such a manner which no fair-minded or reasonable person would, or if
the arbitrator commits an error of jurisdiction by wandering outside the contract and dealing with matters not
allotted to them. An arbitral award stating no reasons for its findings would make itself susceptible to challenge
on this account. The conclusions of the arbitrator which are based on no evidence or have been arrived at by
ignoring vital evidence are perverse and can be set aside on the ground of patent illegality. Also, consideration
of documents which are not supplied to the other party is a facet of perversity falling within the expression
‘patent illegality’.The Supreme Court also said that if an arbitral award shocks the conscience of the court, it
can be set aside as being in conflict with the most basic notions of justice. In view of the above, the Supreme
Court allowed the appeal filed by DAMEPL and set aside the judgment of the Division Bench of the High
Court.

Since there is consensus that there is no requirement for continuance of the initial order passed by this Court
on 23.03.2020 and relaxation of the period of limitation need not be continued any further. Hence the Hon’ble
Supreme Court has passed following Directions:

1. In computing the period of limitation for any suit, appeal, application or proceeding, the period from
15.03.2020 till 02.10.2021 shall stand excluded. Consequently, the balance period of limitation remaining
as on 15.03.2021, if any, shall become available with effect from 03.10.2021.

2. In cases where the limitation would have expired during the period between 15.03.2020 till 02.10.2021,
notwithstanding the actual balance period of limitation remaining, all persons shall have a limitation period
of 90 days from 03.10.2021. In the event the actual balance period of limitation remaining, with effect from
03.10.2021, is greater than 90 days, that longer period shall apply.

3. The period from 15.03.2020 till 02.10.2021 shall also stand excluded in computing the periods prescribed
under Sections 23 (4) and 29A of the Arbitration and Conciliation Act, 1996, Section 12A of the Commercial
Courts Act, 2015 and provisos (b) and (c) of Section 138 of the Negotiable Instruments Act, 1881 and any
other laws, which prescribe period(s) of limitation for instituting proceedings, outer limits (within which the
court or tribunal can condone delay) and termination of proceedings.
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Delhi High Court: Banks to respect the right of the borrowers to maximize their profits from the sale of
collaterals/securities.
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attachment of the property was issued on 12.03.2( 0

the behest of the respondent submitted &

Rs.24,16,78,125/- y u o
1 =
. i i! .
Valuer fixing the valuation of the property at more than R , V y | ]
auction, it reduced the reserve price to Rs.16,00,00,000/- and thereafter, ci nde | W‘

real estate prices were depressed, Bank filed application seek court di ' educe the price furth
Rs.13,75,00,000/-. '
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Which was challenged by the Borrower by way of an Writ Petition before the Hon’ble Delhi High Court.

During the pendency of the petition the sale has already been effected of the property for a sum of
Rs.13,75,00,000/- except that the Sale Certificate had to be issued.

Courts Findings:

While the attempt of the banks and financial institutions such as the respondent to minimize their losses makes
good business sense, there cannot be a free run for them at the cost of the borrowers who have mortgaged to
them or

furnished valuable property as security to assure repayment, which are worth multiple times the value of the
loan. It is, but reasonable, to expect the Banks such as the respondent, to also respect the right of the borrowers
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to maximize their profits from the sale of collaterals/securities by the banks. The non-payment of loans is, of
course, not to be countenanced, but where, the Banks such as the respondent, seek to sell the immovable
properties that are provided as security including through mortgage, it is incumbent on them to be earnest in
their efforts so that the valuable security is not disposed of to the prejudice of the borrower.

The creditors have the responsibility to get a fair and market value for the said collateral/security/immovable
property. It is also incumbent on all Receivers of immovable property/security to maintain them in good
condition and not to allow the property to waste

Order: The High Court directed the Executing Court to record satisfaction of the Decree dated 20.08.1996 for
a sum of Rs.13,75,00,000/-, at which the mortgaged property has been auctioned.

Anjali Rathi and Others Versus Today Homes & Infrastructure Pvt. Ltd. and Others
Facts of the case:

Home buyers instituted proceedings before the National Consumer Dispute Redressal Commission (NCDRC)
seeking refund of their moneys with interest. On 12th July 2018, the NCDRC allowed their claim by directing

the Corporate Debtor (Builder) to refund the principal amount paid by the petitioners; Execution proceedings %
initiated by the petitioners, Managing Director of the first respondent was directed to appear personally. By an =3
order dated 27 March 2019, the Delhi High Court issued notice to the petitioners and also issued a direction

that no coercive steps shall be taken against the Managing Director of the first respondent in terms of the order
passed by the NCDRC.1st April 2019, the NCDRC passed a further order that the execution proceedings, shall

be given effect into only after the Hon'ble Delhi High Court decides the matter. Thus, the execution applications
were disposed of. The order of the NCDRC has resulted in the filing of civil appeals before the Supreme Court.

During the pendency of the proceedings, S.9 Petition was filed against the first respondent before the National
Company Law Tribunal admitted the petition, following which the corporate insolvency resolution process was
initiated and a moratorium was declared under Section 14 of the IBC. CoC consists only of representatives of
the home buyers, no financial institutions being involved, by a vote of 96.93 per cent, approved the Resolution
Plan which was submitted by the consortium of home buyers. The Adjudicating Authority is yet to decide on
this application for approval.

Held:

Petitioners would not be prevented by the moratorium under Section 14 of the IBC from initiating proceedings
against the promoters of the first respondent Corporate Debtor in relation to honoring the settlements. Court
cannot issue such a direction relying on a Resolution Plan which is still pending approval before NCLT
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Supreme Court : The NCLT and the NCLAT should endeavor, on a best effort basis, to strictly adhere
to the timelines stipulated under the IBC and clear pending resolution plans

Ebix Singapore Private Limited Versus Committee of Creditors of Educomp Solutions Limited & Anr.

Res jud

apply where the issuc beer ard and final
court. Hence, since the NCLT did not adjudicate Ebi
merits while dismissing the First Withdrawal Appli
to Ebix in a real sense. Therefore, we reverse the fi
Withdrawal Application was not barred b

The time which may be taken before the Adijt dicating

can predict. Parties cannot indirectly impOSe:':lcondition onajud
a specified time period, failing which the CIRP process will inevitab

becomes binding on all stakeholders as a consequence of the approva C e the
dismissed.The RP must be careful to clarify when its information is not ¢ ve and what facto
cause a change. ' ‘
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Kundan Care Appeal

The NCLT had dismissed an application19 filed by Kundan Care under Section 60(5) of the IBC to withdraw
its Resolution Plan submitted for the fourth respondent — Corporate Debtor, Astonfield. In appeal, the NCLAT
upheld the NCLT’s decision, relying on its judgment impugned in the Ebix Appeal. It held that an application
filed by a Resolution Applicant to withdraw from the Resolution Plan approved by the CoC could not be
allowed since: (i) there was no provision in the IBC for it; (ii) the Resolution Plan is enforceable as a contract
against the Resolution Applicant; and (iii) the Resolution Applicant was estopped from withdrawing.
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Held

EXIM Bank and Power Finance Corporation Ltd represent 98 per cent of the financial creditors of Astonfeld.
In view of the above agreement which has been arrived at, we deem it appropriate to exercise our jurisdiction
under Article 142 of the Constitution of India for a one-time relief and direct that: revised Resolution Plan is
agreed upon by the A-CoC, it shall be submitted through the A-RP for the approval of the NCLT within a week
thereafter. In the event that a revised Resolution Plan is not agreed upon, the original Resolution Plan, as
submitted before the NCLT, shall prevail; and We clarify that the above directions have been issued in view of
the submission which has been urged as noted, and shall not amount to any finding by this Court on the issues
raised with regard to modification or withdrawal of Resolution Plans at the behest of the Resolution Applicant.

Seroco Appeal

NCLT dismissed an application30 by Seroco under Section 60(5) seeking permission to modify its Resolution
Plan submitted for the Corporate Debtor — Arya Filaments. NCLT relied on the impugned judgment in the
Kundan Care Appeal. Further, it noted that while the application prayed for a modification of the Resolution
Plan, its title was “Application for withdrawal under section 60(5) of the Insolvency and Bankruptcy Code,
2016”.

In appeal, the NCLAT partly upheld the NCLT’s decision and held that Seroco could not be allowed to modify
or withdraw the Resolution Plan approved by the Arya-CoC since: (i) it was the sole Resolution Applicant in
the CIRP; (ii) Arya Filaments was an MSME; and (iii) it was aware of Arya Filaments’ financial condition
when it submitted the Resolution Plan. However, it set aside the NCLT’s decision in relation to the costs
imposed on Seroco.

Held: Resolution Plan provides that the preliminary approval of the Resolution Plan by the Arya-CoC is binding
on Seroco; common law remedies available under the Contract Act are not available to the parties since a
submitted Resolution Plan is not a contract which can be otherwise voidable on account of frustration, force
majeure or other such instances. Hence the Appeal was dismissed.

Supreme Court Conclusion:

330 days outer limit of the CIRP under Section 12(3) of the IBC, including judicial proceedings, can be
extended only in exceptional circumstances, this open-ended process for further negotiations or a withdrawal,
would have a deleterious impact on the Corporate Debtor, its creditors, and the economy at large as the
liquidation value depletes with the passage of time existing insolvency framework in India provides no scope
for effecting further modifications or withdrawals of CoC-approved Resolution Plans, at the behest of the
successful Resolution Applicant, once the plan has been submitted to the Adjudicating Authority; A submitted
Resolution Plan is binding and irrevocable as between the CoC and the successful Resolution Applicant in
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Supreme Court: NCLAT can’t condone delay beyond the period of 15 days under sub-section (2) of
Section 61 of the IBC

National Spot Exchange Limited Versus Mr. Anil Kohli, Resolution Professional for Dunar Foods
ILimited

e grou
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to IRP as per Form ‘F’ of the IBC. Appellant sub m of Rs. 6 crores
behalf of the appellant that a decree has been passed against PD Ac amount of Rs.
and on investigation by the Directorate of Enforcement, it is 744 crores have been si
by PD Argo to the Corporate Debtor; IRP rejected the cla ant on 18.06.2018 on the grot
there is no privity of contract between the appel - that there is no lette
guarantee issued by the corporate debtor injavo rej the claim by IRP came
to be challenged by the appellant before NCLT being Miscellane i n and the NCLT by order
dated6.3.2019 rejected the said application and upheld the decision of the | ot to include the claim of the
appellant as a creditor. Being aggrieved and dissatisfied with the order p y the NCLT dated 6.3.20194
the appellant herein preferred an appeal before the NCLAT. There was a 4 days in preferring the said
appeal. Appellate Tribunal has dismissed the appeal on the ground the Appellate Tribunal has no
jurisdiction to condone the delay beyond 15 days and thereby the ap.peall is barred by limitation. Feeling
aggrieved and dissatisfied with the impugned order passed by the learned NCLAT the Appellants has preferred
the present appeal.
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Held:

Considering the fact that even the certified copy of the order passed by the adjudicating authority was applied
beyond the period of 30 days and as observed hereinabove there was a delay of 44 days in preferring the appeal
which was beyond the period of 15 days which maximum could have been condoned and in view of specific
statutory provision contained in Section 61(2) of the IB Code, it cannot be said that the NCLAT has committed
any error in dismissing the appeal on the ground of limitation by observing that it has no jurisdiction and/or
power to condone the delay exceeding 15 days. The present appeal fails and deserves to be dismissed and is
accordingly dismissed
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K.N. RAJAKUMAR Versus V. NAGARAJAN & ORS.

Facts of the case: An ex-employee of the M/s Aruna Hotels Ltd. (hereinafter referred to as ‘the Corporate
Debtor’) N. Subramanian, issued a Demand Notice dated 29.6.2017 under Section 8 of the IBC. On failure by
the Corporate Debtor to comply with the Demand Notice, N. Subramanian filed an application under Section 9
of the IBC before NCLT which came to be admitted on 17th November, 2017. The 8th Committee of Creditors
(hereinafter referred to as ‘CoC’) vide its resolution dated 25.5.2021 passed in its 8th meeting, unanimously
resolved to withdraw CIRP initiated in respect of the Corporate Debtor. NCLT Vide order dated 4th June, 2021,
allowed the application filed by K.N. Rajakumar (ex-Director of the Corporate Debtor) for withdrawal of CIRP
in respect of the Corporate Debtor and directed RP to hand over the management of the Corporate Debtor to
the Board of Directors. The application filed by D. Ramjee seeking to set aside the resolution dated 25.5.2021
\ passed in the 8th CoC meeting thereby approving the withdrawal of CIRP initiated against the Corporate Debtor
was dismissed by NCLT vide order dated 6.7.2021, having been rendered infructuous. Appellant D. Ramjee in
Civil Appeal, who is an ex-employee Corporate Debtor has approached the Supreme Court being aggrieved by
the resolution passed in the CoC meeting dated 25th May 2021; the order passed by the NCLT dated 4th June,
2021 thereby permitting withdrawal of CIRP in respect of the Corporate Debtor; and the order passed by the
NCLT dated 6th July, 2021 thereby closing the proceedings initiated by D. Ramjee who has also filed Section
9 against the Corporate Debtor. y

Held: We find that NCLT vide order dated 6th July, 2021, passed in the application filed by D. Ramjee, has
rightly held that from the date of the order dated 4th June, 2021, after the withdrawal of CIRP proceedings, the
powers and management of the Corporate Debtor were handed over to the Directors of the Corporate Debtor
and from that date RP and CoC in relation to the Corporate Debtor had become functus officio. NCLT has
rightly disposed of the application filed by D. Ramjee having rendered infructuous.

MDP & Partners Advocates & Solicitors Tel: +91 22 6686 8900 | Fax: + 91 22 6686 8989 Email: -
newsflash@mdppartners.com Website: www.mdppartners.co.in Office Address: MDP House, 19 Bank Street
Cross Lane, Fort, Mumbai 400 001. This legal update is not intended to be a form of solicitation or advertising.
The information contained herein is of a general nature and is not intended to address the circumstances of any
particular individual or entity. Although we endeavour to provide accurate and timely information, there can
be no guarantee that such information is accurate as of the date it is received or that it will continue to be
accurate thereafter. No person should act on such information without appropriate professional advice based
on the circumstances of a particular update intended for private circulation only.
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